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Expanding Indian Gambling  
Could Harrah’s Casino Become N.C.’s Atlantic City?
By Tim Hesler

orth Carolina’s largest 
private tourist attrac-
tion was opened by 
the Eastern Band of 
Cherokee Indians in 
1997. Harrah’s Chero-
kee Casino now draws 
over 3.3 million visi-

tors a year1 and reportedly takes in more 
than $150 million in profits on an annual 
basis, according to The Herald-Sun.2 

Despite the fact that North Carolina 
has never passed legislation to legalize 
major cash-prize gambling, the casino has 
established itself as a dominant player in 
the statewide tourism industry by offer-
ing a variety of games in forms otherwise 
prohibited throughout the State.3 In 2000, 
the Tribe’s gambling privileges were 
significantly expanded by former Gover-
nor Jim Hunt. Consistent with the $18.6 
billion tribal casino industry,4 Harrah’s 
has continued to see robust growth.5

Recently, leaders of the Eastern Band 
of Cherokee Indians have proposed to 
amend their tribal-state compact with 
North Carolina. This latest amendment 
would once again expand the parameters 
of gambling allowed by the compact. The 
purpose of this paper is to examine the 
current framework of the tribal-state com-
pact, analyze currently proposed changes, 
and evaluate the potential effects of the 
requested expansion.

Foundation of Indian Gambling
In 1988, the U.S. Congress passed the 

Indian Gaming Regulatory Act (“IGRA”; 
“the Act”) in response to two federal 
cases that had opened gambling privileges 
to Indian tribes without providing clear 
limitations on those privileges. The Semi-
nole v. Butterworth case validated tribal 
bingo operations,6 while the California 
v. Cabazon ruling held that once a state 
legalized a particular form of gambling, 

tribes within that state could operate such 
gambling on trust lands free of state inter-
ference.7 In response to concerns raised 
by the Seminole and Cabazon decisions, 
the IGRA was expressly designed to 
provide a statutory basis for the opera-
tion and regulation of gambling by Indian 
tribes across the country for the purposes 
of assuring the fair and honest conduct 
of gambling operators and players alike 
and promoting economic development, 
self-sufficiency, and strong tribal govern-
ments.8

The IGRA classifies all types of 
gambling into three categories.9 Class I 
gaming is limited to social games with 
minimal prize values and traditional 
Indian games associated with tribal cer-
emonies or celebrations.10 The Act gives 
exclusive jurisdiction over Class I gaming 
on Indian lands to the Indian tribes which 
possess those lands.11 Class II gaming 
includes bingo and similar card games 
not otherwise prohibited by state law, but 
excludes all banking card games, elec-
tronic and electromechanical facsimiles of 
any games of chance, and all slot ma-
chines.12 Class II gaming is also under the 
jurisdiction of the tribes, but is subject to 
additional gaming regulation, net revenue 
allocation requirements, annual outside 
audits, and various other provisions.13

Class III gaming—allowed only to 
Indian tribes with full federal recogni-
tion14 on Indian lands15—is simply 
defined as “all forms of gaming that are 
not Class I gaming or Class II gaming.”16 

It is primarily Class III gaming which is 
conducted in casinos. Of the three classes, 
Class III gaming also has the most strin-
gent constraints. According to the IGRA, 
such activities on Indian lands are lawful 
only if those activities are: 
1. Authorized by an ordinance or resolu-

tion that is: 
   (a) adopted by the Indian tribe having  

relevant jurisdiction, 
   (b) in conformity with the Class II regu-

latory requirements, and 
   (c) approved by the Chairman of the 

National Indian Gaming Commission; 
2. Located in a State that permits such 

gaming for any purpose by any person, 
organization, or entity; and 

3. Conducted in accordance with an eli-
gible Tribal-State Compact.17

Current Status of Compact
As originally framed in 1994, the 

compact between the Eastern Band of 
Cherokee Indians and the State of North 
Carolina gave the Tribe license to conduct 
raffles, operate video games, and apply 
to the State for authorization to conduct 
additional forms of Class III gaming.18 
Initially, Governor Hunt was an outspo-
ken critic of gambling.19 However, faced 
with the threat of a federal lawsuit by 
tribal leaders based upon then-untested 
interpretations of the Act,20 Governor 
Hunt apparently felt compelled to sign the 
original compact.21 In 1995, however, the 
Governor’s general counsel sent a letter 
to former Chief Jonathan “Ed” Taylor 
requesting that the Cherokees “cease and 
desist” their gambling operations conse-
quent to their implementation of what the 
Governor felt to be illegal machines.22 
Chief Taylor refused to cease operation of 
the machines in question, and, despite a 
short standoff, the Tribe’s gambling opera-
tions continued unfettered.23

Governor Hunt later signed two 
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amendments to the compact. The first, 
signed in May 1996, resulted in mod-
est changes, including an approximately 
two-year extension of the compact.24 In 
November 2000, shortly before leav-
ing office, Governor Hunt conceded to a 
second amendment with the Cherokees. 
Key among 24 revisions and additions to 
the compact were: (1) the raising of the 
maximum raffle prize value from $5,000 
cash or $25,000 merchandise value to 
$50,000 cash or merchandise value and 
unlimited prizes for some video games; 
(2) the introduction of cash advances as an 
acceptable form of customer funds; (3) the 
elimination of all square footage restric-
tions on gambling space in the casino; 
and (4) the extension of the compact from 
seven to 30 years.25

Given the vigor with which casinos 
monitor the pulse of the payout system, 
the significant increases in prize amounts 
hardly seem calculated at putting more 
money in customers’ pockets. Rather, the 
increases appear to be targeted at drawing 
more cash from customers through the 
lure of bigger payout dreams. Addition-
ally, the introduction of cash advances 
allows the casino to procure more money 
from customers “on tilt”—those who are 
chasing unexpected losses—by afford-
ing those customers a means of exceed-
ing their pre-planned spending limits. 
Elimination of gambling space restrictions 
allows for unprecedented expansion of the 
casino, limited only by the terrain upon 
which the casino stands and the extent to 
which the Tribe opts to invest in further 
construction.

Finally, the 2000 amendment’s exten-
sion of the compact for 30 years offered 
two more advantages for the Tribe. First, 
it gave assurance to would-be lenders that 
long-term financing sought by the Tribe 
would be secured by long-term operations. 
The extension also yielded a point of 
leverage for the Eastern Band in that a 30-
year compact essentially guaranteed that 
those privileges granted by the amend-
ment would not be rebuffed for three 
decades. During this time, however, tribal 
leaders have the option to initiate negotia-
tions to chip away at the remaining limita-
tions set by the compact. Indeed, within 
just a few years, tribal leaders contacted 
Governor Easley on multiple occasions 
requesting that he re-open negotiations.26

In 2002, Governor Easley signed a 
“4(B) agreement” 27 with the Tribe that 
slightly expanded the scope of available 
games. The agreement authorized the 
operation of electronic raffles and bingo 

games.28 The agreement received minimal 
publicity and did not significantly expand 
the Tribe’s privileges.
               

Recent Negotiations
Since 2002, there have been no amend-

ments or agreements to alter the compact. 
However, the Eastern Band of Cherokees’ 
leadership has continued to push to further 
expand the Tribe’s gambling privileges. 
In the spring of 2003, tribal leaders ap-
proached Governor Easley with a new 
proposal.29 That proposed 4(B) agreement 
would have allowed the Tribe to “conduct 
the games that are enumerated at N.C.G.S. 
14-306.1(c) in any available format.”30

The referenced statute allows for any 
kind of video playing card game as well 
as several other types of video games. 
The insertion into the proposed agreement 
of the phrase “in any available format,” 
however, would extend to the Tribe the 
authority to conduct “Las Vegas-style” 
live (rather than exclusively video) games 
such as poker and other card games. The 
addition of these forms of gambling would 
likely draw new clientele to the casino and 
would arguably put it on par with several 
larger casinos on the East Coast.

As an apparent enticement to the 
state’s acceptance of the proposal, tribal 
leaders pledged to give $5,000,000 annu-
ally to the State for purposes of regional 
advancement. The money was to be al-
located to funds for education, technologi-
cal modernization, sanitation services, 
and “business incubation and research” in 
western North Carolina.31 

Although the Governor took no formal 
action on the 2003 request, he was again 
contacted by Principal Chief Michell 
Hicks in February 2005, shortly after his 
re-election and re-inauguration.32 Two 
months later, Governor Easley sent a letter 
acknowledging receipt of Chief Hicks’ 
request and asking for more specificity as 
to the proposed amendment.33

The Tribe responded with a newly 
drafted amendment that would be the most 
significant revision yet. Accompanying the 
amendment proposal was another proposed 
4(B) agreement similar to the 2003 offer. 
The proposal again sought to allow for the 
operation of statutorily authorized video 
games “in any available format,” allowing 
the play of live poker and other games.34 
However, the new proposal excluded the 
incentive to the state of a tribal pledge of 
funding for regional advancement.

In addition to the expansion of Class 
III games in the proposed 4(B) agreement, 
some of the most prominent changes in-
cluded in the proposed amendment are: (1) 

removal of the one-casino limit in favor of 
an unlimited number of casino facilities; 
(2) the elimination of all video game prize 
limits; (3) the introduction of full-fledged 
credit extensions to “high-value custom-
ers”; (4) a lowering of the minimum 
casino employment age from 21 to 18; and 
(5) the replacement of a 30-year expira-
tion date with a phrase committing to the 
agreement “in perpetuity, or until other-
wise mutually agreed by the parties.”35

The simultaneous removal of all re-
strictions on number of casinos and video 
game prizes would continue the whittling 
away of remaining limitations. In particu-
lar, the elimination of a one-gaming-facil-
ity constraint would wrest from the State 
the power to curtail the number of casinos 
operated by the Tribe and would serve to 
open the door for more complete depen-
dence of the region upon gambling for its 
economic development. Additionally, if 
the Tribe sought to establish off-reserva-
tion casinos, as has been a controversial 
pursuit of tribes in several other states, 
such a change could bring gambling to 
major cities throughout North Carolina.

Allowing loans, or “credit extensions,” 
would further encourage individuals to 
spend well beyond their means in irratio-
nal moments of unexpected losses. This 
would bring in more profits for the casino, 
but could also produce an increased num-
ber of problem and pathological gamblers. 
The effects of problem gambling are often 
vastly understated and should be weighed 
very seriously in considering this aspect of 
the proposed amendment.

Lowering the minimum employment 
age from 21 to 18 would increase the 
pool of low wage workers. Additionally, 
lowering the age restrictions would give 
individuals who are arguably within the 
most fertile age range for gambling ad-
diction an opportunity to acquire a taste 
for casino gambling, thus assisting in the 
development of even more problem and 
pathological gamblers.

The insertion of a perpetual clause in 
place of a 30-year compact expiration date 
would also yield leverage to tribal lead-
ers in favor of gambling operations. The 
clause is couched in phrasing that allows 
only for mutual agreements to modify the 
compact. Thus, no changes to gambling 
privileges could ever be made unless the 
Tribe agreed to them. Future modifica-
tions would likely be one-sided. If history 
serves as any reliable indicator, it is prob-
able that the Tribe will seek to further 
expand its privileges, but not to diminish 
them in any fashion.
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Extra-Tribal Ramifications
The practical effects of any gambling 

expansion may actually extend beyond 
just the privileges granted to the Cherokee 
tribe. The Lumbee tribe, based in Pem-
broke, North Carolina, is in the process 
of seeking full federal recognition from 
the U.S. Congress. If such recognition is 
awarded, the Lumbees will have the same 
tribal-state standing as the Cherokees. It 
would prove very difficult, if not impos-
sible, for the State to deny the Lumbees a 
compact with the same privileges as those 
extended to the Cherokees. Therefore, 
the State should be cautious not to lightly 
grant to one tribe any privilege that it is 
not prepared to grant to additional tribes.

Legislative Power
The implications of compact expansion 

are particularly troubling since the North 
Carolina General Assembly essentially 
signed all of its compact-negotiating 
authority over to the Governor in 2001. 
At the time of the 1994 compact and the 
1996 and 2000 amendments, there was not 
much discussion regarding the Governor’s 
authority to execute a compact on behalf 
of the State. While the IGRA was phrased 
in terms of negotiations and agreements 
to be conducted and formed with “the 
State,”36 nowhere did the Act specify 
which branch of government or which 
specific officers were permitted to act on 
behalf of the State.37

The issue has since been addressed by 
several state supreme courts. The consen-
sus has been that it is the legislature, rather 
than the governor, that holds the power 
to enter tribal-state compacts.38 Perhaps 
the most influential decision was the 2003 
ruling of the New York Court of Appeals 
that, because New York’s state constitution 
“vests the Senate and the Assembly with 
the legislative power of the State [and] 
vests the executive power in the Gover-
nor … these ‘separate grants of power 
…’ imply that each branch is to exercise 
power within a given sphere of author-
ity.”39 The court stated that that separation 
“‘requires that the Legislature make the 
critical policy decisions.’”40 Citing provi-
sions in the IGRA for compacts to address 
licensing, taxation, and criminal and civil 
jurisdiction, the court stated that compacts 
addressing any such issues “necessarily 
make fundamental policy choices that 
epitomize ‘legislative power.’”41 In a brief 
summary of persuasive cases from other 
jurisdictions, the court pointed out that, 
“unsurprisingly, every state high court to 
consider the issue has concluded that the 
state executive lacks the power unilater-

ally to negotiate and execute tribal gaming 
compacts under IGRA.”42

Just as in New York, North Carolina’s 
constitution states that “the legislative 
power of the State shall be vested in the 
General Assembly.”43 Furthermore, the 
Constitution also explicitly sets forth that 
“the legislative, executive, and supreme 
judicial powers of the State government 
shall be forever separate and distinct from 
each other.”44

In recognition of the potential concerns 
regarding authority to negotiate compacts, 
some North Carolina legislators attempted 
to pass this politically sensitive issue 
exclusively to the Governor in 2001. A 
provision surfaced on multiple occasions, 
which purported to transfer to the Gover-

nor all authority “to negotiate and enter 
into Class III Tribal-State gaming com-
pacts, and amendments thereto, on behalf 
of the State.”45 Furthermore, the provision 
specified a retroactive effective date of 
August 1, 1994,46 in an effort to legitimize 
the original compact and amendments 
signed by former Governor Hunt. 

The provision was inserted into four 
different bills. On each of the first three 
occasions, the “Cherokee Compact” provi-
sion was removed by a different commit-
tee or set of conferees.47 The fourth inser-
tion was added to the conference report of 
an “end of session catch all bill,” which 
was literally presented to members on the 
House floor just before adjournment.48 
The relevant “Cherokee Compact” provi-
sion was obscured as a three-paragraph 
section within a larger 17-page bill headed 
with the phrase, “An Act to Make Tech-
nical Corrections to the Appropriations 
Act of 2001 and for Other Purposes.”49 
The Cherokee Compact provision appar-
ently fell within those nondescript “Other 
Purposes.”

Despite the intent behind the legis-
lation to vest all compact-negotiating 
authority in the Governor, the General As-
sembly cannot abdicate its constitutionally 
mandated role to another entity. Therefore, 
the legality of the Cherokee Compact 
provision remains in question. This issue 
has not yet been resolved by any North 
Carolina court, but based upon decisions 

of courts in other states and the similarity 
of their constitutions to North Carolina’s, 
those questions appear quite legitimate.

Good Faith Negotiations
The IGRA contains a requirement that 

the State “negotiate … in good faith to 
enter into [a tribal-state] compact.”50 The 
Act furthermore attempts to grant federal 
courts jurisdiction over claims of failure 
to negotiate in good faith.51 However, the 
Act offers no substantive definition of 
good faith negotiation. Moreover, nothing 
in the IGRA requires a state to renew ne-
gotiations to expand an existing compact. 
For some time, the good faith negotiation 
clause was a stumbling block for state 
officials and a point of leverage for tribes 
seeking generous compacts. 

A measure of clarity on this front was 
provided by the U.S. Supreme Court in 
its 1996 decision in Seminole v. Florida.52 
In that case, the Seminole tribe had filed 
suit against Florida’s Governor for his 
refusal to even enter negotiations to-
wards a compact. After the Governor 
filed for dismissal, two lower courts took 
differing views, paving the way for the 
U.S. Supreme Court to author its own 
decision. The Supreme Court held that 
“notwithstanding Congress’ clear intent to 
abrogate the States’ sovereign immunity, 
the Indian Commerce Clause does not 
grant Congress that power, and therefore 
§2710(d)(7) [of the IGRA] cannot grant 
jurisdiction over a State that does not 
consent to be sued.”53

The Seminole decision alleviated the 
concerns of many states by essentially 
eliminating altogether the legal cause of 
action for failure to negotiate in good 
faith. If Florida could not be sued for re-
fusing to conduct any negotiations, neither 
would it seem that another state would be 
held responsible simply for not accepting 
what it viewed as the unreasonable offers 
of local tribes.54

Furthermore, the compact already in 
place in North Carolina meets even a rigid 
construction of the good faith requirement. 
The original compact was in accord with 
all minimal requirements of the IGRA. 
The compact did not infringe on any of the 
rights given by the IGRA to Indian tribes, 
and it gave more than adequate Class III 
gambling license to the Cherokees. Two 
subsequent amendments to the origi-
nal compact have only expanded those 
privileges. Refusing to negotiate further 
concessions of state control would not be 
cause for suit; the requirement to negotiate 
in good faith has already been met—not 
once, but three times.

The North Carolina General 
Assembly essentially 

signed all of its compact-
negotiating authority over to 

the Governor in 2001.
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Economic Perspective
Despite the claims of representatives 

of the gambling industry and several 
tribal leaders that expansion of state-ap-
proved gambling operations would be 
socially and economically beneficial,55 
the experiences of communities and a 
variety of studies have offered consistent 
rebuttals to those claims. Recent articles 
have cited the $150-plus million in annual 
profits by Harrah’s Cherokee Casino.56 
However, that profit is necessarily derived 
from consumers, many of whom would 
otherwise have spent their money in ways 
that contribute to more direct economic 
growth. In order for gambling operations 
to succeed, they must present to custom-
ers a convincing façade of big winnings 
while simultaneously raking corporate 
profits from the reality of those customers’ 
consistent financial losses. As evidence of 
one of the fiscal consequences to gambling 
communities, a recent study by Creighton 
professors of law and economics dem-
onstrated a direct long-term correlation 
between casino presence and individual 
bankruptcies.57

From the perspective of the govern-
ment, there are a number of negative tax 
consequences. The fact that Indian casino 
revenues are not subject to corporate taxa-
tion allows millions of dollars of casino 
income to go untaxed each year. Addition-
ally, that money also represents millions 
of dollars of untaxed expenditures by 
consumers (i.e., loss of sales tax on what 
would otherwise be the purchase of con-
sumer goods). The only suggested offset to 
the tax deficiency has been the $5,000,000 
of incentive money originally offered by 
the Tribe as part of the 2003 proposal. 
However, those funds were noticeably 
absent from the 2005 proposal.

It is important for the State to guard 
against both the appearance of corruption 
and the yielding of its sovereign author-
ity to another entity. Thus, it should avoid 
exchanging liberal gambling policies 
for a cut of the profits afforded by those 
policies. Other states with tribal gambling 
have been lured into signing compacts 
or compact amendments in exchange for 
a share of casino profits.58 If such an ar-
rangement were created in North Carolina, 
the state would likely feel pressured to 
maintain the agreement in order to preserve 
the revenue stream, even if it found that 
expanded gambling were having harmful 
effects on the state. At the least, a thorny 
dilemma would arise from such a finding.

Additionally, it should be noted that 
although corporate political contributions 

are banned in North Carolina, the North 
Carolina State Board of Elections has 
determined that tribes with full federal rec-
ognition are not considered corporations 
and are therefore permitted to make such 
contributions.59 In fact, in the 2001-02 
election cycle alone, the Eastern Band of 
Cherokees made over $250,000 in politi-
cal contributions.60 This allows the Tribe 
to wield significant political influence 
not available to other economic entities 
throughout the state.

Social Perspective
Casino presence also sows the seeds of 

future social consequences. According to 
a recent national study entitled “Casinos, 
Crime, and Community Costs,”61 the pres-
ence of casinos increases rates of burglary, 
larceny, auto theft, robbery, aggravated as-

sault, and rape.62 Although the study noted 
that crime rates in casino counties may, 
due to increases in low-wage employment 
and increased police staff, initially be even 
slightly lower than in non-casino counties, 
the study also concluded that, within a 
three to five year period from the opening 
of a casino, crime rates will inevitably be 
higher in those counties with casinos.63 
Several factors were cited in the study as 
likely reasons for the disparity.

First, casinos in highly populated 
regions gradually drain the local economy 
by redirecting purchases away from other 
businesses. Second, casinos increase the 
“crime payoff” because they attract easy 
targets for criminals in the form of out-
of-town customers carrying large sums of 
cash. Also, casinos assist in the production 
of problem and pathological gamblers. 
Pathological gamblers in particular often 
resort to crime to fund their compulsions. 
Finally, the study concluded that casinos 
may tend to attract visitors who are more 
likely to commit crimes. It was noted that 
this is not common to other tourist attrac-
tions. For example, national parks, Disney 
World, and Mall of America accommodate 
more annual visitors than Las Vegas but 
experience only a fraction of the propor-
tional crime rate.64

The current proposed compact amend-
ment certainly aligns with these factors. 
Allowing gambling “in all available for-
mats” would attract gambling enthusiasts 
and problem gamblers to North Carolina. 
Those gamblers would bring their money, 
to be sure; but they would also arguably 
constitute a riskier clientele. Adding more 
casinos would further exacerbate such 
problems. If the Tribe were able—as some 
tribes have done—to establish casinos in 
areas that are not currently reservation 
lands (i.e., in more populated regions 
of the state), it would drain those local 
economies.

Higher prize payouts would concen-
trate overall winnings more heavily upon 
a few “lucky” customers. This would, in 
turn, further increase the “crime payoff.” 
Extension of credit would allow those who 
can least afford gambling to have another 
means of perpetuating their addictions 
and increasing personal debt. Such credit 
practices will entice problem and patho-
logical gamblers, a group of visitors that is 
statistically more likely to commit crimes. 
Lowering the minimum employment age 
from 21 to 18 would also contribute to the 
exposure and development of young prob-
lem and pathological gamblers. Finally, a 
perpetual compact would assure gamblers 
that the casino would be in place for as 
long as it could turn a profit.

Problem and pathological gambling 
also takes its toll on families in ways that 
are difficult to capture in statistical terms. 
Nonetheless, statistics are telling to an ex-
tent. The National Gambling Impact Study 
Commission, in its report to Congress, 
concluded that children of compulsive 
gamblers are prone to suffer abuse and 
neglect.65 The National Research Council 
found that between one quarter and one 
half of spouses of compulsive gamblers 
have been abused.66 Additionally, the 
lifetime divorce rate for pathological gam-
blers is two to three times higher than for 
non-gamblers.67

Other studies have confirmed the dam-
age attributable to casinos. Bob Miller, 
president of The Truth About Gambling 
Foundation stated that “For each job cre-
ated from a casino, you have eight to ten 
pathological and problem gamblers cre-
ated.”68 The report of the National Gam-
bling Impact Study Commission found 
that “Children of compulsive gamblers 
are more likely to engage in delinquent 
behaviors such as smoking, drinking, and 
using drugs, and have an increased risk 
of developing problem or pathological 
gambling themselves.”69

Refusing to negotiate 
further concessions of state 
control would not be cause 
for suit; the requirement to 
negotiate in good faith was 
already met—not once, but 

three times.



Such figures are rarely accounted for 
in any sort of casino cost-benefit analysis. 
Granted, it is difficult to quantify the fa-
milial detriments of compulsive gambling. 
How can a price tag be placed on a broken 
home? Surely, though, that should not 
mean that those detriments are not given 
very serious consideration. 

A Unique Situation
 It cannot be disputed that Harrah’s 

Cherokee Casino has afforded some 
economic benefits to tribal members and 
the local community. However, this has 
certainly not come without community 
costs along the way. In 2001, for instance, 
Haywood County Sheriff R. Tom Alex-
ander sent a letter to former Senator Bob 
Carpenter reporting on the effects which 
Sheriff Alexander attributed to casino 
presence. That report stated, in relevant 
part:

“Since the opening of Harrah’s Casino 
in Cherokee, North Carolina, the traf-
fic flow through Haywood County has 
increased … there is an astronomical 
overflow between the hours of 11 p.m. 
and 3 a.m., with non-stop gas drive-
offs, drunk drivers, speeders and peo-
ple who just can’t get back home from 
the casino. … Our crime rate has gone 
up at least 25 percent. … Based on our 
stats, I feel that the closeness of the 
Harrah’s Casino to Haywood County 
has certainly changed the lives of many 
reputable people in Haywood County, 
and destroyed many families.”70

The Sheriff’s office has indicated that 
many of the effects described by Sheriff 
Alexander have since substantially sub-
sided.71 However, the experience of Hay-
wood County serves as a reminder of the 
effects that many casinos have been shown 
to yield. Those latent social consequences 
also occur independent of economic 
trends. Regardless of how much money 
a casino is bringing in, it cannot prevent 
gambling addiction and the destruction of 
individuals and families alike.

Furthermore, establishment of ad-
ditional casinos—either by the Eastern 
Band of Cherokees or by the Lumbee tribe 
in the event that it obtains full federal 
recognition—in other parts of the state 
would be hard pressed to offer even the 
same economic boost as Harrah’s Chero-
kee Casino. Whereas the Cherokee com-
munity previously had relatively no local 
economy, most other regions would suffer 
from what many analysts have called the 
cannibalizing effect of casinos on local 
small businesses.

In 1996, Tom Mahoney, the Tribe’s 
independent auditor, acknowledged the 
sufficiency of gambling revenues from 
the games then allowed (before the 2000 
amendment’s expansion). He said, “As 
long as they fund the endowment the 
way it’s intended, over the next 10 to 15 
years they will have created a substantial 
war chest.”72 Mahoney even went so far 
as to say that “if gaming were to die at 
that point, they wouldn’t have to come 
back to the federal government trough.”73 
However, nearly 10 years later, rather than 
acknowledging the sufficiency of its bur-
geoning “war chest” of millions in annual 
profits, the Tribe’s leaders are asserting 
the vital importance of adding to existing 
gambling privileges. Either Mahoney’s 
prediction was starkly inaccurate or the 
necessity of gambling expansion is being 
overstated. 

Status Pending
Because there has been so much 

controversy about Indian gambling and 
conflicting claims as to the long-term ef-
fects of local casinos, one possibility that 
has been widely discussed and introduced 
on some levels is that of a state or federal 
moratorium on gambling expansion—
something the National Gambling Impact 
Study Commission recommended after 
studying gambling in the United States for 
two years.74 U.S. Representative Frank 
Wolf (R – VA) sent a letter to President 
George W. Bush in June 2005 requesting 
that he “issue an executive order placing 
a two-year moratorium on the opening 
of any more tribal casinos until Congress 
can thoroughly review the Indian Gaming 
Regulatory Act.”75 

Central to the review process referred 
to by Representative Wolf is the work of 
Senate Indian Affairs Committee Chair-
man John McCain (R – AZ), who has 
recently held a number of oversight hear-
ings on Indian gambling. Senator McCain 
referred to the precarious balance of ben-
efits to certain tribal members and damage 
to local communities as “a dilemma we 
face,” saying that “it’s time we reviewed 
a 17-year-old piece of legislation and … 
make whatever necessary changes.”76

One state-level resolution that could 
recapture a balance of power would be 
a repeal by the General Assembly of the 
Governor’s exclusive authority to enter 
into tribal-state compacts on behalf of the 
State. Given the decisions of other courts 
that tribal-state compacts entail policy-
laden legislative decisions, the General 
Assembly should retain some (if not ex-

clusive) power over compacts. Thus, an 
appropriate measure might be the require-
ment of legislative approval, either prior 
or subsequent to the Governor’s signing of 
any compact or amendment to a compact, 
before the agreement could be considered 
authorized by the State.

Parties on both sides of the gambling 
issue agree that changes need to be made, 
either to the IGRA, to relevant state law, 
and/or to existing tribal-state compacts. 
The parties simply disagree on which 
direction and form those changes should 
take. Consequently, it is difficult to predict 
when and how the IGRA might be modi-
fied.

Conclusion
 Since the passing of the Indian 

Gaming Regulatory Act 17 years ago, 
gambling operations have significantly 
expanded in several states. Unfortunately, 
many of those states have experienced 
the multitude of repercussions that follow 
from casino establishment and expansion. 
Studies have demonstrated the detrimental 
results to which those gambling operations 
are inevitably linked.

The evidence against immediate 
expansion of Indian gambling abounds. 
There is much confusion as to the past and 
uncertainty as to the near future of Indian 
gambling law. It would seem ill-advised 
to press further into the fog by expand-
ing tribal privileges which may soon be 
subject to significant revision. Yet casino 
operators continue to drive for increased 
license to conduct more gambling in more 
places.

Those who would limit gambling are 
not seeking to deprive American Indians 
of common rights, as was the case at re-
grettable times in this nation’s history, but 
rather to avoid extending special privileg-
es to a minority at considerable expense to 
society at large. In this context, as in most 
any legal battle, it is easier to preserve 
ground than it is to reclaim it. The current 
clash over gambling expansion is perhaps 
the most pivotal to date. The outcome may 
heavily influence the future economic and 
societal structure, and it will certainly re-
flect upon the character of North Carolina.
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