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Supreme Judicial Activism  
Analyzing the Supreme Court s̓ “Lawrence” Ruling
By Gena Walling McCray

n Houston, Texas, po-
lice officers respond-
ed to an anonymous 
tip that someone had 
fired a weapon in a 
private residence. 
The officers entered 
the apartment of John 

Lawrence where they found Lawrence 
and another man, Tyron Garner, engaging 
in a sexual act. The two men were arrest-
ed and charged with the misdemeanor of 
engaging in “deviant sexual intercourse.” 
The two men there challenged the Texas 
statute prohibiting homosexual sodomy 
as a violation of the U.S. Constitution and 
the Texas Constitution. The lower court 
rejected their arguments and the men were 
each fined $200 and had to pay court costs 
of $141.25. After a series of appeals in the 
Texas courts, the men appealed the case to 
the United States Supreme Court.1

On June 26, 2003, the U.S. Supreme 
Court ruled in a 6 to 3 decision that Law-
rence and Garnerʼs Constitutional rights 
had been violated and overturned their 
convictions. It held that Texas could no 
longer prohibit sex acts between consent-
ing adults in the privacy of the home.  

Only 17 years earlier, in 1986, the 
Court made the very opposite decision in 
Bowers v. Hardwick.2  Just as in Law-
rence, the Bowers case involved two men 
who were caught by police officers in a 
sex act in a private residence. In Bowers, 
the Court held that States could prohibit 
certain private sexual behavior. The Court 
stated that acts of homosexuality had 
been prohibited since ancient times, and 
the Court had no constitutional reason to 
change. However, Bowers was a close 5-4 
decision, and it was heavily criticized by 
homosexual activists.

Groups supporting those in the 
homosexual lifestyle worked strategi-

cally for years to weaken Bowers. They 
consistently framed the argument as one 
of personal liberty: the freedom to choose 
oneʼs own moral code. They have labored 
within legislatures to repeal sodomy laws 
and have tried cases in courts across the 
country. Their message is that government 
should have no power to regulate personal 
private behavior. This effort produced a 
win for them in Lawrence v. Texas. The 
Court expanded the definition of liberty 
and ruled that government has no power 
to prohibit private consensual sexual 
behavior between adults in the privacy of 
their own home. 

The Courtʼs decision in Lawrence v. 
Texas should deeply concern the Ameri-
can people. Because the Court expanded 
the definition of liberty yet used no 
principled approach in making its deci-
sion, this case may lay the groundwork to 
strike down laws prohibiting fornication, 
bigamy, adultery, adult incest, and ob-
scenity. In addition, it is a significant step 
toward forcing States to recognize same 
sex marriages. 

For example, Arizona and New Jersey 
courts were asked to consider requests for 
marriage licenses for same sex couples 
in light of Lawrence. Both States decided 

that Lawrence did not justify the recogni-
tion of same sex marriages. 3 However, 
the Massachusetts Supreme Court, using 
reasoning from Lawrence, has ruled that 
under its constitution, the State cannot 
withhold marriage licenses to same sex 
couples.4 Cases are pending in other states.5 

Equal Protection and Due Process
Lawrence and Garner argued that 

the Texas law violated their rights under 
the Equal Protection Clause and the Due 
Process Clause of the Fourteenth Amend-
ment to the U.S. Constitution. These two 
clauses read, “[No State shall] deprive any 
person of life, liberty, or property, without 
the due process of law; nor deny to any 
person within its jurisdiction the equal 
protection of the laws.”6

 “Equal Protection” means that all 
people must be treated equally under the 
law; a law must apply to all people in the 
same way. Lawrence and Garner argued 
that the Texas statute violated the Equal 
Protection Clause because the law pro-
hibited certain acts between two men but 
did not prohibit those same acts between a 
man and a woman. The Court could have 
decided the case under the Equal Protec-
tion Clause, but it instead decided the case 
under the Due Process Clause.

“Due Process” means that the govern-
ment must follow a process before depriv-
ing a citizen of “life, liberty, or property.” 
The “process” is known as “notice and 
opportunity to be heard.” The government 
must give the citizen notice that the action 
is being taken and must give him an op-
portunity to be heard before the action is 
taken. 

Over the years, the U.S. Supreme 
Court has developed a “substantive 
branch” of the Due Process Clause, which 
focuses on the word “liberty” in the 
clause. “Liberty” traditionally included 
those rights found in the Bill of Rights. 

“It is clear from this 
[decision] that the Court 

has taken sides in the 
culture war, departing 

from its role of assuring, 
as a neutral observer, that 

the democratic rules of 
engagement are observed.” 
      Justice Antonin Scalia
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But the Court has expanded the definition 
of “liberty” to include a number of ad-
ditional protected rights.  Rights protected 
by the Constitution have varying degrees 
of importance. The most important of 
these rights are known as “fundamental 
rights,” such as those found in the Bill of 
Rights. Fundamental rights are the most 
protected. Mr. Lawrence argued that he 
had a fundamental right of privacy under 
the Due Process Clause to have a sexual 
relationship with a member of the same 
sex in the privacy of his home. This is 
the argument that the Court considered in 
Lawrence. 

The U.S. Supreme Court has twice 
addressed the issue of whether a right to 
engage in homosexual acts exists un-
der the Constitution, in Bowers7 and in 
Lawrence.8 In Bowers, the Court declared 
there was no right to sodomy and that the 
States could pass laws prohibiting the be-
havior on moral grounds. In Lawrence, the 
Court determined that Bowers had been 
decided incorrectly.

Defining a Fundamental Right
Groups such as the ACLU have con-

sistently argued that the “right to privacy” 
as defined by the Supreme Court includes 
the right from governmental interfer-
ence in an individualʼs private consensual 
sexual conduct, specifically those involv-
ing same sex relationships. The founda-
tion for their argument rests on previous 
U.S. Supreme Court cases addressing 
what they call “sexual privacy.”9      

If a right is declared a fundamental 
right, then any law prohibiting or burden-
ing that right is presumed invalid. The 
State must prove that it has a “compelling 
State interest” and that the law is “nar-
rowly tailored” to meet that interest.10 
This is called the “strict scrutiny” test. 
Most laws challenged under strict scrutiny 
have failed to stand, which is why those 
in same sex relationships want to establish 
that they have a fundamental right to be in 
those relationships. Under this test, laws 
prohibiting same sex marriages will be 
presumed invalid unless the State proves 
otherwise.

The Court has defined fundamental 
rights as those found in the Bill of Rights 
and those “deeply rooted in this Nationʼs 
history and tradition.”11 Thus far, the fol-
lowing have been deemed rooted in our 
Nationʼs history and tradition: the rights to 
marry, have children, direct the education 
and upbringing of oneʼs children, marital 
privacy, use contraception, bodily integ-
rity, and abortion.12

If the right is not a fundamental right, 

then the law is presumed valid. The per-
sons challenging the law must prove that 
the State has no “rational basis” for the 
law. This is called the “rational basis” test. 
Under the rational basis test the Court is 
supposed to give deference to a law passed 
by the people of the State when the law 
reflects a policy of the State. If the law 
addresses the health, safety, and welfare 
of the Stateʼs citizens, then the law has 
a rational basis. Traditionally, and under 
Bowers, a moral consensus could consti-
tute a rational basis for laws passed by 
the States. Most laws survive the rational 
basis test and are upheld because any ra-
tional basis is enough.13 But, in Lawrence 
the rational basis test was applied and the 
Texas statute was struck down.

What Right Was Declared?
The Court concluded in Lawrence that 

their Bowers ruling failed “to appreciate 
the extent of liberty at stake…” and that  
“[a personal relationship] is within the 
liberty of persons to choose without being 
punished as criminals.”14 

The Court used one of the most dis-
turbing passages in Supreme Court juris-
prudence, quoting Planned Parenthood v. 
Casey (the case upholding Roe v. Wade):

“These matters, involving the most 
intimate and personal choices a person 
may make in a lifetime, choices central 
to personal dignity and autonomy, are 
central to the liberty protected by the 
Fourteenth Amendment. At the heart of 
liberty is the right to define one s̓ own 
concept of existence, of meaning, of 
the universe, and the mystery of human 
life.”

This concept of liberty is the basis of 
the argument and the conclusion that it is 
not governmentʼs place to dictate moral 
behavior of the individual. In fact, the 
Court declared that “absent injury to a per-
son or abuse of an institution the law pro-
tects” the State cannot define the meaning 
of a relationship (by calling it criminal) or 
set boundaries around the relationship.15

Despite its lengthy discussion regard-
ing the liberty involved in the relationship 
between those of the same sex, the Court 
applied the lowest test—the rational basis 
test. It held, “The Texas statute furthers no 
legitimate state interest which can justify 
its intrusion into the personal and private 
life of the individual.”16 It rejected the 
Bowers conclusion that promoting moral 
behavior was a rational reason for the 
State law. The Court stated, “The fact that 
the governing majority in a State has tra-
ditionally viewed a particular practice as 
immoral is not a sufficient reason for up-

holding a law prohibiting the practice.”17
 However, the Court stopped short of 

declaring it a fundamental right. Justice 
Antonin Scalia pointed out in his dissent 
that had the Court declared this to be a 
fundamental right, it would have applied 
the “strict scrutiny” test rather than the 
“rational basis” test.18 The Courtʼs reason-
ing is vague enough to invite a future deci-
sion to clarify what right exists.  Currently, 
many debates and court battles are over 
whether the Court really meant to establish 
a fundamental right.

The expanded definition of liberty and 
the Courtʼs ruling are not the only reasons 
to be alarmed by this decision. The Court 
woefully failed to follow its own two-
hundred year old principles in making this 
decision. 

The Court's Unprincipled Approach
Throughout the Courtʼs history there 

have been principles the Court has consis-
tently followed when making decisions. 
These principles serve as a guide to the 
Court and serve to maintain the balance 
of power between the three branches of 
government. When the Court fails to fol-
low these rules, its rulings stand on shaky 
ground and threaten the whole system of 
government. Some of those principles 
are: to consider this Countryʼs history and 
tradition for guidance; to uphold previous 
decisions, which provides stability in the 
law; and to decide cases on the narrowest 
grounds to help prevent the Court from 
making mistakes. The Lawrence majority 
failed to follow any of these principles in 
its decision. Consider the following about 
the Lawrence decision:

The majority focused on the last fifty 
years rather than “ancient roots”: In 
Bowers, the Court followed the principle 
of searching history and tradition in 
making its decision and wrote that laws 
prohibiting sodomy have ancient roots 
and have been a part of this countryʼs laws 
since its inception. In Lawrence, the Court 
countered that Bowers had overstated the 
historical premise that sodomy had been 
prohibited since ancient times. Justice 
Anthony Kennedy acknowledged that 
condemnation of these sexual practices is 
firmly rooted in Judeo-Christian moral and 
ethical standards, but that the laws and tra-
ditions of the past fifty years are more rel-
evant. He argued that in the last fifty years, 
Americans have an “emerging awareness 
that liberty gives substantial protection to 
adult persons in deciding how to conduct 
their private lives in matters pertaining to 
sex. History and tradition are the starting 
point but not in all cases the ending point 
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of the substantive due process inquiry.”19
The Court stated,  “The condemnation 

[of homosexual conduct] has been shaped 
by religious beliefs, conceptions of right 
and acceptable behavior, and respect for the 
traditional family….These considerations 
do not answer the question before us….Our 
obligation is to define the liberty of all, not 
to mandate our own moral code.”20

In Lawrence, the Court argued that 
laws prohibiting sodomy had never been 
directed toward “homosexual conduct as 
a distinct matter.” It argued that tradition-
ally sodomy laws had applied to the acts, 
regardless of the situation and that “the 
concept of the homosexual as a distinct 
category of person did not emerge until 
the late 19th Century.”21 It stated further 
that only recently were these sodomy laws 
used to prosecute those in homosexual 
situations in the privacy of the home, 
and this was a result of rising animosity 
toward homosexuals as a class. 

If that was a significant consideration 
in the Lawrence decision, then it would 
have been most appropriate to address the 
Equal Protection argument, demanding 
that States treat everyone the same under 
the law, but the Court did not do that. 

The Court failed to rule on the 
narrowest grounds: The principle that 
cases should be decided on the nar-
rowest grounds dictated that the Court 
should have ruled on the Equal Protec-
tion grounds rather than the Due Process 
grounds. The Court felt so compelled to 
invalidate Bowers v. Hardwick once and 
for all that it spent little time discuss-
ing the Equal Protection argument. In its 
reasoning for not addressing the Equal 
Protection argument, the Court blurred 
the lines between Equal Protection cases 
and Due Process cases.22 Overall, the 
failure to decide the case on the more nar-
row grounds of Equal Protection further 
demonstrates the Courtʼs determination to 
decide cases however it sees fit without 
any standard of interpretation. This only 
adds to the power of the Supreme Court 
over the other branches of government. 

The Court used international law 
to justify its decision: In an attempt to 
further justify its reason for rejecting 
Bowers, the Court considered international 
law. The Court wrote, “To the extent 
Bowers relied on values we share with 
a wider civilization, it should be noted 
that the reasoning and holding in Bowers 
have been rejected elsewhere.” The Court 
looked at the European Court of Human 
Rights and other nations that have taken 
action to protect the right of “homosexual 
adults to engage in intimate, consensual 

conduct.”23 The Court shockingly conclud-
ed that “There has been no showing that in 
this country the governmental interest in 
circumscribing personal choice is some-
what more legitimate or urgent.” It is an 
understatement to say that this conclusion 
sets a dangerous precedent by inviting the 
use of jurisprudence outside of the United 
States to justify decisions, especially when 
courts in other nations do not have any au-
thority in the United States and nowhere in 
the U.S. Constitution is a provision made 
for this. The Court should never have con-
sidered these laws in making its decision. 
Yet, even if one believed that international 
law should influence the laws of this coun-
try, the Court violated even this notion by 
failing to consider the other countries that 
still prohibit sodomy.

The Court undermined the doctrine 
of stare decisis in its reasoning: The 
doctrine of stare decisis is the doctrine of 
precedent, under which it is necessary for 
a court to follow earlier judicial decisions 
when the same points arise again in litiga-
tion.24 In Lawrence, the Court wrote, “The 
doctrine of stare decisis is essential to the 
respect accorded to the judgments of the 
Court and to the stability of the law. It is 
not, however, an inexorable command.”25 
The Court went on to declare that the 
holding in Bowers had not induced detri-
mental reliance—neither by individual nor 
by society—that would counsel against 
overturning its holding.26 Justice Scalia 
points out in his dissent in Lawrence that 
this conclusion is inaccurate, and that the 
argument laid out by the Court for over-
turning Bowers could just as well be made 
to overturn Roe v. Wade. 

Taken as a whole, the Court is disin-
genuous in its reasoning and is wholly 
arbitrary in its approach to making this 
decision. It is clear from the Courtʼs 
language that its agenda was to invalidate 
Bowers and establish a right in the homo-
sexual relationship. It chose to ignore its 
own principles and reject morality to do it. 
This decision serves to impose the moral-
ity of the Court on the citizens of those 
States who want to uphold laws based 
on a moral consensus. As Justice Scalia 
stated in his dissent, “It is clear from this 
[decision] that the Court has taken sides 
in the culture war, departing from its role 
of assuring, as a neutral observer, that 
the democratic rules of engagement are 
observed.”27

The Future of Lawrence v. Texas
The Court will most likely be asked to 

clarify the right involved in the near future 
because a debate has already emerged over 

whether the Court established a funda-
mental right or some other right. The case 
will likely arise over the issue of same sex 
marriages, because groups like the ACLU, 
Human Rights Campaign, and Lambda 
Legal Defense are diligently working 
toward this end, and are the source of the 
litigation in Arizona, New Jersey and Mas-
sachusetts.

In making the claim that a fundamental 
right exists, it cannot rightly be argued 
that acts of sodomy are deeply rooted in 
our history and tradition. However, liberty 
is such a fundamental right. This is an 
important argument for those engaged in 
homosexual conduct, and the Supreme 
Court has provided the reasoning for fu-
ture decisions. Right now, the Court could 
go in either direction.

If the Court declares that those en-
gaged in same sex relationships have a 
fundamental right to these relationships or 
to “private consensual sexual acts,” then 
States will be forced to give legitimacy to 
same sex relationships—unless the State 
can show that it has a compelling State in-
terest to prohibit the behavior and that the 
prohibition is narrowly tailored to meet 
that interest. 

Health Risks are Still a Concern 
 Remarkably, one of the issues that 

the Lawrence Court failed to address was 
the health risks involved in the acts of 
sodomy. A law that protects the health and 
safety of its citizens would undoubtedly 
meet the “rational basis” test, but this was 
not even discussed in the opinion. 

 The Court may have left a significant 
loophole in its decision. The Court wrote: 

“The [criminal] statutes do seek to 
control a personal relationship that, 
whether or not entitled to formal 
recognition in the law, is within the 
liberty of persons to choose without 
being punished as criminals. This, as 
a general rule, should counsel against 
attempts by the State, or a court, to 
define the meaning of the relationship 
or to set boundaries absent injury to 
a person or abuse of an institution the 
law protects.”28 

A strong argument can be made that 
acts of sodomy injure persons and institu-
tions the law protects, such as marriage.29

North Carolinaʼs Law
Some have argued that Lawrence 

has invalidated North Carolinaʼs “Crime 
Against Nature” statute, G.S. 14-177, but 
Lawrence has only restricted the statute 
from applying to consenting adults in the 
privacy of the home. The other acts pro-
hibited by the statute still stand. 
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The current statute is broadly worded, 
“If any person shall commit the crime 
against nature, with mankind or beast, he 
shall be punished as a Class I felon.”30 
Under this law, crimes against nature are 
defined as sexual intercourse contrary to 
the order of nature. It includes acts with 
animals and anal and oral sex.31 North 
Carolina courts have determined that the 
law does not generally apply to married 
couples.32 Lawrence has merely limited 
the application of this law. No longer can 
the State convict an adult engaged in these 
acts with another consenting adult in the 
privacy of the home. However, acts com-
mitted with animals are still prohibited, 
and law enforcement officials are still 
using this statute to arrest individuals for 
same sex prostitution or opposite sex pros-
titution involving oral sex. North Caro-
linaʼs law on prostitution does not cover 
these acts.33 Some individuals may want 
to repeal this statute or amend it in an at-
tempt to reflect the Supreme Court ruling 
in Lawrence, but that is not only unneces-
sary, it would not be wise considering the 
other laws that would be impacted by its 
removal. 

If the Courtʼs conclusion that morality 
alone cannot support a law infringing on 
the sexual privacy of consenting adults, 
then the following North Carolina laws 
could face constitutional challenges in 
the future: Fornication and Adultery,34 
Prostitution and Assignation,35 Bigamy,36 
and the various incest laws.37 The key 
argument of those who may want to chal-
lenge these laws is that under Lawrence v. 
Texas, States cannot prohibit any sexual 
acts within the home between consenting 
adults. 

Conclusion
All laws, regardless of what the Court 

may state, have moral underpinnings. 
To say that laws do not (or should not) 
impose a moral code is nonsensical—laws 
by nature are a moral code. The legislative 
process is the appropriate venue to estab-
lish the guidelines for the health, safety, 
and welfare of the community. It has been 
firmly established that the act of sodomy 
causes serious health risks. In Lawrence, 
the Court made law rather than interpret-
ing the law, and the Court stripped from 
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the people the power to govern them-
selves. The Court overstepped its bounds, 
because the battle for the culture should 
be in the hands of the people and not the 
courts. The balance of power must be 
restored, and citizens joined together have 
the power and voice to do that.


