Parental Rights

Why They Matter and How They're Being Ignored

By Brooke Everley
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getting dressed the Stumbo's two-year-old
daughter Joni chased the family kitten out
the door of their rural Cleveland County
home before putting her clothes on. Her
older brother saw her and quickly man-
aged to get her back inside. Mr. Stumbo
headed to work, thinking no more of it.
Two hours later, a child welfare investiga-
tor arrived at their home after receiving
an anonymous tip that a young girl had
been seen naked in the driveway. In spite
of seeing the mother and four children sit-
ting on the deck in good health, the social
worker followed protocol and requested
permission to enter and tour the home as
well as to conduct private interviews with
each child. When Mrs. Stumbo refused,
the Department of Social Services filed a
court petition seeking an order requiring
the parents to cooperate with the inves-
tigation or be held in contempt of court.
Without addressing the circumstances
surrounding the case or the fact that
only an anonymous tip had initiated the
investigation, the trial court ruled, and the
appellate court later agreed, that the par-
ents had interfered by refusing to permit
the interviews to take place.! However, in
July of 2003, the North Carolina Supreme
Court overturned the lower courts, saying
that there was not sufficient evidence of
neglect to trigger an investigation in this
case.” Thus ended nearly four years of
litigation, resolving a matter that the Su-
preme Court said should never have even
reached the level of an investigation.

This situation reveals the difficult bal-

ance between the desire to help, especially
when children are potentially in harm’s
way, and the intrusion of government

into the private lives of families. Unfor-
tunately, in a world where many look to
our government to address many issues
of social concern, this desire to help often
results in the creation of government pro-
grams that generate new problems instead
of solving existing ones. This expansion
of government authority has resulted in

a loss of personal liberty, greatly affect-
ing the family as the government intrudes

It should be the priority of
every government policy
that affects children to
respect and guard the
fundamental rights of
parents.

on existing parental rights and wrestles
more control of children away from their
parents.

Traditionally, there has been little
doubt that the authority to determine what
is in a child’s best interests lies with the
parents; however, recent events indicate
that this is not always considered to be the
case. In the clamor to create policies to
protect children, the important role of the
parents is often overlooked or minimized.
It should be the priority of every gov-
ernment policy that affects children to
respect and guard the fundamental rights
of parents. Once this foundation is recog-
nized then the work of creating policies
beneficial to children can be more reason-
ably approached. This paper will explore
the legal and natural history of parental
rights, the current trend away from them,
and ways to reverse this trend.

Dedicated to the
Preservation of the Family.

Constitutional Background

United States Supreme Court cases
have long affirmed the fundamental nature
of parental rights. Beginning with Meyer
v. Nebraska (1923), the Court determined
that the liberties protected by the Due
Process Clause of the Constitution include
the right of parents to “establish a home
and bring up children” and to determine
the direction of their education.® Later, in
Prince v. Massachusetts (1944) the Court
declared: “it is cardinal with us that the
custody, care, and nurture of the child
reside first in the parents, whose primary
function and freedom include preparation
for obligations the state can neither supply
nor hinder. And it is in recognition of this
that these decisions have respected the
private realm of family life which the state
cannot enter.”* In fact, in Wisconsin v.
Yoder (1972), the Court acknowledged the
ancient roots of parental rights, stating that
“the history and culture of Western civili-
zation reflect a strong tradition of parental
concern for the nurture and upbringing
of their children. This primary role of the
parents in the upbringing of their children
is now established beyond debate as an
enduring American tradition.”

Recent cases continue to recognize
the crucial role that parents play in their
children’s lives. In Troxel v. Granville
(2000), the Court confirmed that parents
have a “fundamental right...to make
decisions concerning the care, custody,
and control of their children.”® The Court
pointed out the need to be wary of state
laws that could “place a substantial burden
on the traditional parent-child relation-
ship,”” and stated that government would
normally have no reason to interfere in the
private family realm as long as a parent
adequately cares for his or her child.®

North Carolina courts have echoed
these sentiments, stating that parents have
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a “constitutionally-protected paramount
right to custody, care, and control of their
child.” In the Stumbo case described

in the introduction, the North Carolina
Supreme Court addressed the complex
balance between protecting children from
abuse and protecting families from gov-
ernment interference:

While acknowledging the extraordi-
nary importance of protecting children
from abuse, neglect, and dependency
by prompt and thorough investiga-
tions, we likewise acknowledge the
limits within which governmental
agencies may interfere with or inter-
vene in the parent-child relationship."’

The Court continued by echoing the
United States Supreme Court’s language
in Troxel stating that only a parent’s unfit-
ness will allow for State intrusion.'!

Natural Inclination

It does not require a Supreme Court
decision to confirm the intuitive knowl-
edge that Americans have about the funda-
mental right of parents to determine how
their children should be reared. Parents
have a vested interest in the success
and good health of their offspring, and
throughout history parents have been con-
sidered the best guardian of their child’s
interests because of this natural bond
between a parent and child. Children, too,
have a natural desire for the security and
comfort provided by boundaries set by
their parents.'?

Historically, the law has recognized
that children are incapable of making
many decisions and has sought to protect
minors from the complex situations that
adults face. For example, children are pro-
tected from entering legally binding con-
tracts with adults; children are protected
from harmful substances like tobacco, al-
cohol, and pornography; and children are
protected from abuse, whether it occurs
within or outside of the home. Even in
less significant areas, children need paren-
tal guidance. Parents expect to be asked
for permission before their children may
take aspirin at school, go on field trips, or
get their ears pierced. It would therefore
seem logical to expect the same deference
to parental judgment and discretion in
other areas including education, medicine,
and visitation rights.

Undermining of Parental Rights
In spite of the apparent consensus re-
garding the significance of parental rights,
this basic principle is being simultaneous-
ly attacked and ignored on several fronts

in our society today, most often by those
who claim to be acting "in the child’s best
interests." Consider how the de-emphasis
of parental rights affects the following
areas:

Education. One important area for
parental rights in public schools is health
and sex education. Too often parents are
not informed or consulted when a sexual
health curriculum is being created. A
recent Zogby International poll asked
questions using verbatim information
contained in the Guidelines for Compre-
hensive Sexuality Education curricula
(developed by the Sexuality Information
and Education Council of the United
States and the Centers for Disease Control
and Prevention) and found that “par-
ents overwhelmingly disapprove of the
subject matter, termed ‘comprehensive
sex education,’ that is currently used in
schools. Comprehensive sex education
contains information on how to obtain and
use contraceptives such as condoms.”!?

In spite of this strong preference for sex
education that focuses more on abstinence
and less on graphic how-to’s of contracep-
tion, Congress continues to fund compre-
hensive sex education while marginalizing
abstinence programs.

In 2002, the Wake County Board of
Education met to evaluate moving from
the abstinence program implemented in
1997 to more of a comprehensive sex
education program.'* In 7th-9th grades,
the new program includes information on
tolerance, diversity, and prejudice —with a
reference to sexual orientation.'> Lessons
discuss condom effectiveness and sexually
transmitted diseases, relegating abstinence
to a preferred option rather than an ex-
pected standard. New elective classes for
10th—12th graders have been interpreted
by the school system to be exempt from
the requirements of the North Carolina ab-
stinence education law. While parents are
allowed to review the (over 200 pages of)
materials and have their children “opt-out”
of the 7th-9th grade classes and choose
not to take the elective 10th—12th grade
classes, this program assumes that it is in
the best interests of children to learn about
sexual health at the hands of teachers in-
stead of parents. One alternative would be
for schools to offer sex education classes
that parents could choose to place their
children in rather than requiring parents
to actively object to their child's participa-
tion in the class. This would better enable
parents to impart their own values to
their children instead of the ones the state
chooses to instill through the classroom.

Medicine. Two primary issues of
controversy regarding parental involve-
ment in the medical field are abortion and
contraception. The pro-abortion movement
has framed the question of parental noti-
fication and consent of a minor's abortion
as one of a limitation on a woman’s right
to choose, but the real issue is parents’
involvement in a monumental decision
affecting their daughter’s medical and
psychological well-being.'® Not only
are laws requiring parental notification
or consent important for maintenance of
parental rights and protection of children,
but they also lead to a decrease in the
abortion and birth rates for teenagers.!
Even with the passage of notification or
consent laws in many states, there are
difficulties in monitoring compliance and
enforcing them. Abortion clinics have no
incentive to confirm that a signature on
a permission note is valid. A reasonable
remedy is to require that parental consent
be given in person at the clinic or that the
note of parental consent be notarized, but
few states, including North Carolina, have
such safeguards.

A similar situation exists regarding
access to contraceptives in schools and
family planning clinics. North Carolina
has a statewide ban against distribution of
contraceptives in schools,'® but there are
still numerous clinics providing services
to teenagers without parental knowledge.'’
Medical drugs and devices like Depo
Provera and cervical caps are distributed
to minors with the same level of confiden-
tiality given to adults meeting in private
with their doctors, even though these items
can often have serious side effects. A
Zogby International poll found that around
70 percent of parents disapprove of their
children being able to obtain contraception
without their knowledge or approval.?

In spite of this, federally-funded family
planning clinics are expressly prohibited
from informing parents that their child

is receiving any service.”! Here in North
Carolina, a similar law states that a physi-
cian does not need parental consent for
prevention or treatment of pregnancy or
venereal disease or even substance abuse
or emotional disturbance.?? According to
a CDC report of family planning clinics
during 1991, 27.3 percent of the more than
4 million women “served” were between
15 and 19 years old.?* Denying parents
the knowledge of such critical decisions
leaves out those who care the most about
their children’s health.

Visitation Rights. Third-party visita-
tion rights have become a controversial

7



topic in the past decade, especially when
the third party seeking visitation is a
grandparent. In an ideal world there would
never be a need to litigate over visitation
rights, and all children would have good
relationships with their grandparents. Any
time that tensions within a family reach
the point at which litigation is sought to
obtain visitation rights, it is a tragic situ-
ation. However, such problems should be
dealt with in a family counselor’s office,
not in a court of law.

Several states have passed legisla-
tion allowing grandparents to sue intact
families for visitation rights, allowing
courts to take over the evaluation of a
child’s best interest and even placing the
burden of proof on the parents to prove
that third-party visitation is not in the
child’s best interest. Several of these laws
have been repealed by state legislatures
and others have been struck down by state
courts.?* In fact, a recent United States
Supreme Court decision invalidated a
Washington state law allowing any person
to sue for visitation at any time. The
Court found that “the Due Process clause
does not permit a State to infringe on the
fundamental right of parents to make child
rearing decisions simply because a state
judge believes a ‘better’ decision could be
made.”?> While this decision is a victory
for parents across the nation, visitation
statutes with narrower language are still
problematic because many do not require
that the third party show that the child was
being (or potentially being) harmed by the
parents.?® If courts are allowed to interfere
with intact families in this manner, without
proof of abuse or neglect, it raises the
question of when they would be limited
from interfering.

Here in North Carolina, the Supreme
Court ruled in Mcintyre v. McIntyre (1995)
that current state law does not allow third
parties to sue for visitation except in cases
of abuse, neglect, or custody proceed-
ings.?’ The court held that “parents have
a ‘paramount right ... to custody, care and
nurture of their children’ and that right
includes the right to determine with whom
their children shall associate.”?® A recent
appellate court decision stated that “as
between a parent and a non-parent, North
Carolina courts cannot perform a ‘best
interest of the child” analysis to determine
child custody until after the natural parents
are judicially determined to be unfit.”?’
Therefore, a judge’s evaluation of what
is best for a child will not be substituted
for a parent’s evaluation unless the judge
finds the parent unfit overall. While there
is no clear definition of "unfit" in any

North Carolina case, this judicial determi-
nation takes into consideration anything
that could reveal a parent’s “inability

to adequately care for the child and to
provide for the child’s welfare.”*® Abuse
and neglect are consistently considered to
show unfitness; socioeconomic status is
not considered relevant information.

A similar situation to third-party visita-
tion rights is that of agreements pertaining
to post-adoption privileges for birth rela-
tives. When a child is adopted, a “decree
of adoption effects a complete substitution
of families for all legal purposes after the
entry of the decree.””! This means that all
legal ties with the birth family are severed
and the parental rights of the birth parents
are therefore terminated. However, some
birth parents and relatives seek to stay in
contact with the child through visitation
and other means of communication and
therefore enter into informal agreements
with the adoptive parents.

In recent years, some birth relatives
have sought court enforcement of these
nonbinding agreements when the (adop-
tive) parents seek to limit or cut off the
contact after determining that continued
contact with the birth relatives is not in
the best interests of the child and his or
her (adoptive) family. While this desire
to maintain contact is understandable, the
problem is that we are again allowing the
government to determine the best interests
of the child rather than leaving that deci-
sion up to the parents. As with third-party
visitation rights, the parents have not been
declared unfit, yet the court is being asked
to determine whether post-adoption privi-
leges for a birth relative would be in the
best interests of the child. Parents need the
discretion to make choices that are in their
child’s best interests, and the state simply
should not have the power to dictate how
or with whom a child spends their time.

Effect on Child Abuse Investigations
Opponents of parental rights often
suggest that buttressing parental authority
with legislation will impede the govern-
ment’s ability to protect against child
abuse. However, returning authority to the
parents could actually make child abuse
investigations more effective and efficient.
Currently, a large number of abuse
investigations are initiated by anonymous
tips. As opposed to information given by a
known caller, anonymous complaints are
more likely to be made out of spite rather
than a legitimate concern that abuse may
be occurring.*? According to the execu-
tive director of Prevent Child Abuse North
Carolina, only around 30 percent of all

investigated abuse or neglect cases are
substantiated.>® This means that nearly 70
percent of reported cases are not validated.
This pursuit of false complaints subjects
innocent families to intrusive visits and
children to interviews that are needless
and upsetting, and wastes the time of
social workers who could be working on
legitimate tips instead.

If social services were required to
respond only to callers who are willing to
give their names, many innocent parents
would avoid facing groundless accusa-
tions while abusive ones would be found
out more quickly. The fact that reports are
already kept confidential should ensure
that sincere citizens are not deterred from
reporting their concerns. As the Seventh
Circuit stated in Doe v. Heck:

There is, perhaps, no more worthy
object of the public’s concern than pre-
venting the most vulnerable members
of society, children of tender years,
from being physically abused. This un-
questionably compelling state interest,
however, may not be used as a pretense
for arbitrary governmental intrusion

into the private affairs of its citizens.>*

In the Stumbo case, three members
of the North Carolina Supreme Court
recognized that an ““ ‘anonymous tip alone
seldom demonstrates the informant’s basis
of knowledge or veracity’ absent suitable
corroboration.”® Their concurring opinion
stated:

Unfounded allegations of child abuse
unfairly stigmatize individuals, clearly
making them ‘unpopular’ within their
local community. Thus, it is critical
that the government bring forward
particularized allegations supported
by at least some evidence before carry-
ing out the more intrusive aspects of its
investigatory protocol. 3°

The majority agreed that the tip would
have been responded to better with a sim-
ple phone call to the parents rather than a
full-force investigation.’” In fact, primarily
in response to this case, the North Carolina
General Assembly passed a law requiring
that in order for local DSS directors or
their representatives to enter a home, they
must have at least one of the following:
(1) parental permission, (2) a court order,
(3) accompaniment of a police officer with
legal authority to enter, or (4) “reasonable
belief that a juvenile is in imminent danger
of death or serious physical injury.”®

The fear that supporting parental rights
may impair child abuse investigations
is an understandable one, but appropri-
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ate investigation protocol ensures that
the proper balance can be maintained. In
Stumbo, the concurring opinion clarified
that social workers must have reason-
able grounds for suspecting the existence
of abuse or neglect before initiating a
full-blown investigation.>® The justices
stated that this requirement, which leaves
open the use of immediate action in exi-
gent circumstances, “accommodates the
government’s noble efforts to reduce the
incidence of child abuse and neglect with-
out wholly abrogating the constitutional
rights of children and caregivers.”*

Conclusion

With the innate sense of responsibil-
ity that parents have for their children and
the consistent affirmation of this natural
bond from both the Supreme Courts of
the United States and of North Carolina,
how have we reached this level of tension
between the welfare of children and the
rights of parents? Part of the problem is
the deceptive nature of the debate, which
has been framed in terms of what a child
needs and wants, rather than who should
be determining what a child needs and
which wants should be fulfilled. However,
this is not a tension between rights of
parents and rights of children, but between
government takeover and traditional fam-
ily authority.

The Supreme Court has declared that
the Constitution gives heightened protec-
tion to a parent’s right to direct a child’s
upbringing. Therefore a state’s role is
only to intervene in limited cases in which
there is strong government interest such
as a medical emergency, abuse, or neglect.
As the Ninth Circuit stated in Calabretta
v. Floyd (1999), “the government’s inter-
est in the welfare of children embraces
not only protecting children from physi-
cal abuse, but also protecting children’s
interest in the privacy and dignity of their
homes and in the lawfully exercised au-
thority of their parents.”*!

How can we guarantee that the govern-
ment properly exercises its duty to protect
parental rights? One possible solution is
the passage of a parental rights amend-
ment to the North Carolina Constitution,
similar to what has been considered at
the federal level.*> Such an amendment

would codify current language used
by courts in relation to parents’ natural
authority over their child(ren). An amend-
ment could require that courts not interfere
with a parent’s care for a child without
showing that the state has a compelling in-
terest in that particular case. This require-
ment would give parents an assurance that
their decisions relating to the best interests
of their child will not be questioned un-
less there is some proof that the state has
a strong reason to intervene. At the same
time, it would not limit a state’s ability
to protect children from abuse or neglect,
because these compelling interests would
only require a showing of reasonable sus-
picion that abuse or neglect was occurring
in order to continue an investigation.
Short of passing legislation of this
type, it is important that parents consis-
tently exercise their parental authority and
be aware of attacks against it. We must
ensure that government policies preserve
the right of parents to determine what is
in a child’s best interests in all aspects of
life from education to medicine, to visita-
tion. Not only is this a parent’s right, it is
a responsibility, and if we neglect it, our
children will be the ones who suffer.

Brooke Everley worked with the N.C. Family
Policy Council as a legal intern from the
Alliance Defense Fund's Blackstone Fellowship
during the summer of 2003.

Copyright © 2003. North Carolina
Family Policy Council. All Rights Re-
served.
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