Physician-Assisted Suicide

Examining a Critical End-of-Lifelssue
By Kristin Smith and Stephen Daniels

hat authority do we have
over the termination of
our own life? Dowein
any way havea
particular power or right
to make the decision to
dispose of our own life?
How far isit necessary
for usto goin order to protect and sustain
our life and the lives of those around us?
These are questions that are emerging asthe
medical community and governments
around the world confront a growing
movement to legalize physician-assisted
suicide.

The debate over the sanctity of human
life extends much further than the abortion
issue. Issues surrounding end-of-life care
and death have become paramount in the
public policy arena. Words and key phrases
such as“choice,” “sdlf-determination,” and
“rights’ used throughout the abortion
debate have been gradually brought into the
right-to-die movement and have broadened
the debate.! Patients and licensed hedlth
care professionals are caught in the midst of
this debate, and lawmakers and courts are
determining the long and short-term
constitutional ramifications of the legaliza-
tion of physician-assisted suicide.

Assisted suicideis an issuethat is being
debated in both legal and medical fieldsand
is being confronted and challenged in many
gtates, including North Carolina. This paper
will explore the redlities behind physician-
assisted suicide, thelegal and medical
considerations and what the government’s
rolein regulating it should be.

What isPhysician-Assisted Suicide
Physician-assisted suicide is defined as
medical assistance provided to enable a
patient to perform an act that is specificaly
intended to take hisor her own life2 An
example of assisted suicidewould be a
physician prescribing medication so that a
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patient could take his or her own life by
administering the drugsin a manner that
would result in death.® In assisted suicide,
the patient is the one who takes his or her
own life, but the physician’s assistanceisa
required component of thisform of suicide.
Physician-assisted suicide should be
distinguished from euthanasia, in which the
method of death isadirect action by the
physician himself.# Such direct action could
involve the administration of aletha
injection, which would then cause the
patient to die To distinguish between
assisted suicide and euthanasia, one must
look at thelast act leading to death in order

Assisted suicideisan issue
that isbeing debated in both
legal and medical fieldsand is

being confronted and
challenged in many states,
including North Carolina.

to determine which took place. Using this
distinction, it is clear that assisted suicide
has taken place if the person who diesis
a so the person who performsthe last act.®
This paper will only examine physician-
assisted suicide.

With the procedure defined, one
clarification must be made before making a
case againgt it. Opposition to assisted
suicide does not mean that therapies and
trestments should be exhausted beyond
reasonable meansin order to keep the
patient dive. There comesatimewhen a
person has gone through every means
necessary to preserve and prolong life. At
that point, when extramedical care would
prove futile, the natural process should be
dlowed to take the next step and the patient
should be alowed to enter the dying phase.’
Most opponents of assisted suicide recog-
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nize the desire for anatura death under the
care of aphysician who is using commonly
accepted end-of-life care. Thisis not the
problem. Instead, opponents of assisted
suicide object to physiciarstaking apro-
activerolein providing a patient with the
resources necessary for the patient to take
his or her own life.

State Interest

Why should there be lawsto govern
assisted suicide? According to the Declara-
tion of Independence, one of our nation's
founding documents, thereisan “unalien-
ableright” to life and liberty. The Constitu-
tion of North Carolina also recognizesthis
right and saysthat “no person shdl be...
deprived of hislife.”® An“inaienable
right,” by definition, means one that cannot
be forfeited, traded, or waived, even with
one’' s own consent. Therefore, it isincum-
bent on government to ensure that human
lifeis protected. If for any reason that
protection excludes any class of persons,
such asthe elderly or infirm, then the level
of respect for every human isreduced and
may lead to the eventua conclusion that
certain lives are of lesser value and are
therefore expendable.® State government
must be proactive in preventing suicide—
including suicide assisted by adoctor.

The U.S. Supreme Court discussed
severa reasonswhy it isin the state’' s best
interest to discourage assisted suicide in
their Washington v. Glucksberg ruling, a
landmark decision handed down in July
1997. In their ruling, the Court found that
thereis no congtitutional right to assisted
suicide, and noted that thereisadistinction
between refusal of treatment and physician-
assisted suicide.* “Refusal of treatment,”
the Court concluded,” is about being free of
the bodily invasion of unwanted medical
treatment, not aright to something.”** In
addition to these conclusions, the Court
listed several reasons why the state has a
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vested interest in discouraging assisted

suicide.

1. Each stateisresponsible for the preser-
vation of human life and the prohibition
on assisted suicide “reflectsand
advancesits commitment to this
interest.” 2

2. The state has aresponsibility to prevent
suicide, making it apriority to study,
identify, and trezt its causes.®

3. Itistheresponsbility of the state to
protect the integrity and ethicsin the
medical profession keeping the doctor’s
rolein society asthat of onewho
provides healing to his or her patients
never with the intention to harm.#

4. The state must uphold its responsibility
to prevent the abuse of vulnerable
members of society who are already at a
disadvantage in society, such asthe
poor, elderly, and disabled. It must dso
protect vulnerable individuals from
prejudice or inaccurate stereotypes that
could indicate their lack of vaue or give
a perception that they have an obligation
todie®

5. By permitting assisted suicide, a state
may fear that this could lead to permit-
ting voluntary or involuntary euthana
sal

The Complexities of Regulation
Preserving and defending each citizen's

right to lifeisalegitimate role of govern-

ment. Asthe Supreme Court made clear, the
state does have an interest in ensuring that
assisted suicide is prevented and that no one
be deprived of his or her right to live.

Should the state not act to prevent assisted

suicide, thereistherisk that a*“dippery

dope’ could be created. If permitted,
guiddlines would have to be established to
determine who would be allowed a physi-
cian-assisted suicide. However, despite
these guidelines, a constant effort would be
made to broaden these criteria. If termindly

ill patients should be allowed to take their

own lives, whereisthe line drawn? Should

people who are deeply depressed aso be
allowed to do s0? If certain citizens are
given the option to commit assisted suicide,
could it create the possibility for the
decision to be based on poor or undesired
circumstancesin life, rather than one's
physical condition.

In the state of Oregon, where assisted
suicideis currently legal, the safeguards
currently in place are vague and cannot
ensure that patients who intend to be
candidates meet the proposed safeguards.
For example, one safeguard statesthat a
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candidate must be competent to communi-
cate hismedical decision.r” Competency
requires that the patient understand his or
her options and the weight of his decision.
Depression is commonly found among
patientswho are termindly ill, and this
depression could impair a patient’s under-
standing of hisor her final options and
intensify his burdens.

Another part of Oregon’slaw that poses
difficulty isthelack of clarity surrounding
the requirement that a patient must be
termindly ill and expected to live lessthan
six months.®® With the advances in modern
medicine enabling patientsto live longer
than ever before, it is difficult to accurately
determine exactly how long a patient with a
seriousillness may live. Therefore, the
definition of “terminal illness’ is subjective
to one particular doctor’ s experience with
that illness.

Theprimary factor
influencing a patient’sinterest
In assisted suicide and
euthanasawasnot the
physical pain hewas
experiencing, but the
depression and hopelessness
hewasfeding.

TheMedical Point-of-View

Physician-assisted suicide is not Ssmply
alegal issue, but onethat clearly affectsthe
medical community. Because physicians are
the people most likely to beinvolved in
carrying out the suicides, their insights on
theissue are particularly relevant. Accord-
ing to Dr. Daniel Sulmasy of the American
College of Physicians, “L egalization would
undermine the patient-physician relation-
ship and the trust necessary to sustain it,
alter themedical profession’srolein
society, and endanger the value our society
places on life, especially the lives of
disabled, incompetent and vulnerable
individuals.” Therefore, according to Dr.
Sulmasy, the underlying question is*“should
aphysician who has sworn to do no harm be
alowed, legally, to help a patient kill
himself with prescribed lethal doses of
barbiturates?’1® Several polls show that the
prevailing argument is“no.” A national
Wirthlin Worldwide poll conducted July 6-
9, 2001 showed that 67% of those surveyed
agreed that federal law should not allow the
use of federaly controlled narcotics and
other dangerous drugs for the purpose of
assisted suicide and euthanasia® In

addition, the American College of Physi-
cians—American Society of Internal
Medicine, a 115,000-member organization,
declared its opposition in a position paper
that appeared in the August 7, 2001 edition
of the Annals of Internal Medicine. The
unified argument against assisted suicide
was that the problems of inadequate care at
the end of life must be solved and not
avoided through practices such as assisted
suicide.®

A research paper published in The
Journal of the American Medical Associa-
tion (JAMA) sought to “ determine the
attitudes of terminally ill patients toward
euthanasia and assisted suicide, whether
they seriously were considering euthanasia
and PAS (physician-assisted suicide) for
themselves, the stahility of their desires,
factors associated with their desires, and the
proportion of patients who die from these
interventions.”# The research conducted for
this study involved atotal of 988 patients.
According to the authors, this study wasthe
first to use “termindly ill” patients—
patients defined by their doctors as having
six months or lessto live. Thisis significant
because the definition of “terminaly ill” has
been required as a safeguard for administer-
ing assisted suicide/euthanasiain Oregon
and most proposals drafted for legalization.
The results showed that atotal of 10.6% of
thetermindly ill patients seriously consid-
ered euthanasia or assisted suicide. Factors
that helped to deter assisted suicide consid-
eration for termindly ill patients were an
appreciation by friends and family, a
confidence in their care-givers despite their
illness, and being 65 years of age or older.®

Factors associated with consideration
for assisted suicide were: “depressive
symptoms, substantial caregiving needs, and
pain.” Interestingly, the primary factor
influencing a patient’sinterest in assisted
suicide and euthanasiawas not the physical
pain he was experiencing, but the depres-
sion and hopelessness he was fedling. This
finding runs contrary to the genera
perception that most patients who are
considering assisted suicide do so in order
to relieve physical pain. According to the
study, “most of the key determinants or
interest in euthanasiaand PAS relate not to
physical symptoms but to psychological
distress and care needs.”2* Another survey
conducted in Oregon reved ed that this
psychological distress experienced by the
patients was the decisive factor for choosing
sted suicide. Sixty-eight percent
considered assisted suicide because they
feared being aburden on their family. This
isasignificant increase from previous years




when the consideration of being aburden on
the family was between 12 and 26 percent.®

Thisresearch makesit clear that a
patient’s state-of-mind is affected by his
emotional condition, which may make him
more likely to desire assisted suicide.
Therefore, more attention should be directed
toward evaluating the whole person when a
significant contributor such as depression is
atreatable condition.

With these concernsin mind, “society
should be finding ways of improving
palliative care and support for family
members during what is a distressing time,
rather than pushing for the introduction of a
right to die,” states David Cotton of the
New South WaesRight to Life.?® Dr.
Trevor Mudge, a spokesman for the
Austrdian Medical Association, agrees. “If
the intent isto improve the qudity of life,
then that’ s what doctors do, and that’ s why
they should be about it. If theintent isto
take another human life, that’ s not what the
medical profession isabout... and we
should not be licensing peopleto do it.”#

TheRight-to-Die Argument

The right-to-die movement has main-
tained its support for the legdlization of
assisted suicide by claiming afundamental
principle of patient autonomy.?® According
to the Hemlock Society, theright to dieisa
basic belief that end-of-life decisions should
be an individual choice.® Supportersaso
argue that every human being of adult years
and sound mind has aright to determine
what should be done with his own body.*
Thisisrelated to the contemporary trend
toward emphasizing patient autonomy in
bioethics and law, whereit is argued that the
decision to end one’ s own lifeisintensely
personal and private, harms no one else, and
should not be prohibited by the government
or the medical profession.®* Therefore,
many advocates for assisted suicide
consider the government’ sinterferencein
the dying process to be uncongtitutional.

To date, the U.S. Supreme Court has not
found any of these arguments supporting
patient autonomy or the right-to-die to be
persuasive asillustrated by their rulingsin
Washington v. Glucksberg and Vacco v.
Quill. These cases were an effort by right-
to-die advocates to show the congtitutional
“right” in choosing one's own degth. In
Washington v. Glucksberg, plaintiffs
challenged the State of Washington’sban
on assisted suicide claiming that it violated
the Due Process Clause of the U.S. Congti-
tution by placing an “undue burden on the
exercise of that congtitutionally protected
liberty interest.” However, the court
determined that this“right” is not protected

by the Due Process Clause, saying that “this
asserted right has no placein our nation’s
traditions given the country’ s consistent,
almost universal, and continuing rejection
of theright, even for the termindly ill,
mentally competent adults. To hold for
respondents, the Court would have to
reverse centuries of legal doctrine and
practice, and strike down the considered
policy choice of amost every state.”

In Vacco v. Quill, aruling handed
down around the same time as Glucksberg,
the Supreme Court found that New Y ork’s
prohibition on assisted suicide was not a
violation of the U.S. Congtitution’ s guaran-
tee of equal protection. In this case, the
plaintiffs challenged New Y ork’s assisted
suicide ban claiming that preferential
trestment was given to sometermindly ill
patients because they were allowed to
discontinue life-support systems while
others who wanted to accelerate their deaths
through assisted suicide were prevented
from doing so. However, the court deter-
mined that no one hastheright to an
assisted suicide and pointed out that each
patient, regardless of condition, isableto
refuse medical treatment.

The Supreme Court’ s decision hereis
important because it reveals an important
distinction that should be made in this
debate. Thereisasignificant difference
between dying of natural causes or refusing
medical treatments and taking proactive
stepsto end one'slife. The former isthe
prerogative of any terminaly ill person. The
latter, as the Supreme Court pointed out, is
not. Advocates for assisted suicide claim
there exists aright to take one’ sown life,
yet such a“right” contradictsthe principle
that lifeitself isindienable. If theright to
live cannot be separated from oneself
because it isindienable, then the request to
takeitisinvaid. In essence, aright-to-die
cannot exist because it contradicts apre-
exiging right to live.

Legal Status
Currently 38 states have statutes that

explicitly criminalize assisted suicide. In
addition, North Carolina, Alabama, Idaho,
Massachusetts, Ohio, Vermont and West
Virginia prohibit assisted suicide by
common law or by the interpretation of their
homicide statutes The legd status of
assisted suicide has yet to be determined in
Hawaii, Nevada, Utah, Wyoming and the
District of Columbia. Oregon isthe only
state that legally permits physician-assisted
suicide.®

The North Carolina Generd Assembly
has considered legidation to ban this
practice, but has not approved any.*®

Consideration of such legidation isimpor-
tant as these proposed laws will help guard
againgt theincrease in effortsto legaize
assisted suicide and prevent legal challenges
as end-of -life care questions become
increasingly prevaent in the growing aging
population.

The need for states such as North
Carolinato clarify their laws on this practice
isfurther underscored by the lack of
consistency in the federal policy regarding
assisted suicide. Shiftsin the position held
by recent administrations, aswell as,
continuing litigation have |eft the federal
government’sfina determination uncertain.
During the Clinton administration, former
Attorney General Janet Reno, after review-
ing the Controlled Substances Act (CSA)
and Oregon’s “ Death with Dignity Act,”
concluded that the use of controlled
substancesin congruence with assisted
suicide was a medically legitimate purpose
and that adverse action against a physician
who had assisted in a patient’ s suicide was
not authorized by the CSA. This administra-
tive decision by Attorney General Reno
overturned the DEA’ sfirst determination
that drugs controlled by federd law may not
be used for assisted suicide. Subsequently,
Attorney General John Ashcroft determined
that he wasin agreement withthe DEA’s
original interpretation and stated that
assisted suicide was not a“legitimate
medical purpose’ and that prescribing,
dispensing, or administering federally
controlled substancesto assist suicideisa
violation of the CSA.* In addition, Ashcroft
wrote “such conduct by aphysician
registered to dispense controlled substances
may render hisregistration...inconsistent
with the public interest and that if this
mandate is disregarded by aphysician and a
controlled substance is used in an assisted
suicide, the penalty would beto “revoke the
DEA regigtration of that physician.”®

The U.S. District Court for the District
of Oregon, however, found Attorney
Generd Ashcroft’ sinterpretation of the
CSA to befaulty. The court stated in
Oregon v. Asheroft that the determination of
what constitutes alegitimate medical
practice has traditionally been left to the
states, and that the CSA was never intended
to alow an Attorney Genera to determine
the legitimacy of aparticular medical
procedure without a specific congressional
grant of authority. “[T]he fact the opposition
to assisted suicide may be fully justified,
morally, ethicaly, religioudy or otherwise,
does not permit afederal statute to be
manipulated from its true meaning to satisfy
even aworthy goal.”*




Endnotes

This ruling, however, does not mean
that the federal government cannot restrict
assisted suicide nationwide. Congress till
has the ability to restrict or ban assisted
suicide. Billswere introduced in the House
of Representativesin 1998 and 1999
designed to accomplish this. However, only
one of the hills passed the House and it did
not pass the Senate.** Until decisive action
istaken on the federal leve, individua
stateswill be left to determine how they will
address the issue.

Conclusion

Every citizen, regardless of hedlth or
station, possesses an indlienableright to life.
With thisin mind, it is clear the state has an
interest in protecting this valuable and
fundamentd right. Examining the lega
perspective requires usto insist that the
government should not sanction the
premature ending of life. Instead, it should
protect every citizen'srightsto “life, liberty,
the enjoyment of the fruits of their own
labor, and the pursuit of happiness,” as
granted in the North Carolina Congtitution.*
To do so, the state must regject any claim
that aright-to-die exists, just asthe U.S.
Supreme Court has done. In the same way,
theintegrity of the medical profession must
be upheld so that the traditional role of
physiciansto offer careto their patientsis
not undermined.

Although North Carolina’ s common law
addresses physician-assisted suicide, the
lack of clarity on the federal level and the
advancement of the right-to-die movement
may mean that state lawmakers will need to
clarify state law. If s0, these findings make a
clear case for ensuring the protection of our
most basic human right—theright to life.

James C. Lesnett, Jr., legal intern for the
North Carolina Family Policy Council,
contributed to thisreport.

Kristin Smith is a Research Associate and
Sephen Danielsis the Director of Research
for the North Carolina Family Policy Council.
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