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Almost a year ago, Family North 
Carolina published an article 
entitled “’It Ain’t Over ‘Til It’s 
Over’–Video Gambling Returns 
to North Carolina.”  The article 

attempted to use the malapropisms of Yogi 
Berra to frame a discussion of “Video Sweep-
stakes,”1 the latest form of video gambling 
to plague North Carolina. It argued that 
these so-called “sweepstakes” are not really 
legal sweepstakes at all, but instead are 
illegal games of chance, operating in direct 
violation of North Carolina’s long standing 
laws against gambling and illegal lotteries, 
including a 2008 ban on such devices.2 So, one 
year later, how do things stand in North 
Carolina’s fight against Video Sweepstakes? 

Well, to borrow one more time from Mr. Berra, 
“it’s like déjà vu all over again.” In the summer of 
2010, reacting to the ineffectiveness of the 2008 
ban, the General Assembly passed a new law ban-
ning Video Sweepstakes that was codified as N.C. 

GEN. STAT. 14-306.4, and went into effect on 
December 1, 2010. Lawmakers promised that the 
new law would finally rid the State of Video Sweep-
stakes.3  But just a few months into 2011, Video 
Sweepstakes machines are in full operation through-
out the State.4  Meanwhile in Raleigh, enticed by 
the gambling lobby’s promise of new tax revenues, 
the Governor of North Carolina actually considered 
a regulatory scheme whereby the state lottery would 
license and regulate video gaming machines.5 

Much like Bill Murray’s character in the film 
“Groundhog Day” reliving the same day over and 
over again, the General Assembly seems doomed 
to keep reliving North Carolina’s miserable video 
gambling story. As the General Assembly enters its 
2011 long session, legislators are probably wonder-
ing whether their Video Sweepstakes “Groundhog 
Day” experience will ever end. A quick recap of 
North Carolina’s recurring video gambling night-
mare, and a review of general sweepstakes law may 
help provide the possible answer. 
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General Laws 
Relating to Sweepstakes

Video Sweepstakes are games of chance played 
using what are often loosely referred to as “sweep-
stakes machines.” These machines generally come in 
two forms: (1) stand-alone touch screen terminals 
that look like video poker or slot machines (or video 
arcade games), that can be found at bars, conve-
nience stores and “sweepstakes parlors,” and (2) 
ordinary-looking desktop computer terminals that 
are linked to a special server offering the games, and 
that are found at “internet sweepstakes parlors” or 
“internet cafes.” In order to play the Video Sweep-
stakes games offered on sweepstakes machines, a 
player must either purchase a phone card or internet 
access time on the computer terminals offering the 
Video Sweepstakes games. With each purchase of 
phone card time or Internet time, a player obtains 
“credits,” or points which are used to play the Video 
Sweepstakes games. A Video Sweepstakes player 
bets his credits on chances to win more credits, 
which can be used to continue playing or can be 
turned in for a cash value. The games offered on 
sweepstakes machines are typically video poker 
and slot machine-type games, that look, sound and 
operate much like the Video gambling games found 
at the Cherokee casino. 

From a legal standpoint, games of chance are con-
sidered to include any games where the winners are 
selected by a random process (and not by skill),6  in-
cluding via a random drawing, seeded winning game 
cards, or pre-selected winning numbers. Games of 
chance that amount to gambling or lotteries are pro-
hibited in North Carolina, with the exception of the 
Cherokee casino games, the state-run lottery and 
certain bingo and raffle games.7 N.C. GEN. STAT. 
§14-292 defines gambling as operating or playing or 
betting on “any game of chance at which any money, 
property or thing of value is bet.” North Carolina 
courts have defined a lottery “as any scheme for the 
distribution of prizes by lot or chance, by which one, 
on paying money or giving anything of value to an-
other, obtains a token which entitles him to receive a 
larger or smaller value, or nothing, as some formula 
of chance may determine.”8  

Prohibited games of chance have three basic com-
ponents: chance, consideration (paying or risking 
something of value to play), and a prize (anything 
of value that goes beyond that which is provided to 
every player).9 For a game of chance to be legal, one 
of the three elements must be removed. What is 
generally referred to as a “sweepstakes,” as opposed 
to a lottery or gambling, is a promotional game of 
chance where the element of consideration is elimi-
nated, usually by offering a free alternate method 
of entry into the random drawing or game.10  (This 
is why the words, “No Purchase Necessary,” always 
appear in sweepstakes ads and official rules.) For a 
sweepstakes to be legal, however, the free alternate 

method of entry must be on completely equal foot-
ing with the purchase method of play.

The 2007 Ban
The legislative history of North Carolina’s battle 

against Video Sweepstakes actually relates back 
to South Carolina’s successful shutdown of video 
poker machines in 1999. Fearing an influx of South 
Carolina’s recently banned video poker machines, 
the legislature enacted a law in 2000 that banned 
new “video gaming machines,” but permitted those 
already in operation to remain.11 After several years 
it became clear that the ban on only new machines 
was ineffective, so the General Assembly repealed 
that statute, and enacted a new law, which went into 
effect in July 2007 and banned all video gaming 
machines.12  

Almost as soon as the statewide ban on all video 
gaming machines went into effect, video gambling 
machine manufacturers began flooding North 
Carolina with sweepstakes machines. In order to 
deal with the ban on video gaming machines, the 
gambling industry simply renamed their video 
poker machines “sweepstakes machines,” and repro-
grammed them to offer a purported free method of 
play.13  In April, 2008, the gambling industry was 
embolden by a ruling by Guilford County Superior 
Court Judge John Craig in the Hest Technologies case 
that found that the sweepstakes machines at issue 
in the case were not illegal under North Carolina’s 
slot machine and video gaming machine bans.14  

The 2008 Ban
The North Carolina legislature responded to the 

Hest Technologies ruling by banning “server-based 
electronic game promotions” through new legisla-
tion that became effective in December 2008. The 
2008 statute has a very precise definition of “server-
based electronic game promotions” that the video 
gambling industry was able to exploit by simply 
modifying their machines once again, this time by 
eliminating the use of prepaid cards and substitut-
ing the use of an id number.15  

In the second round of the Hest Technologies case 
in December 2008, Judge Craig ruled that the 
sweepstakes machines at issue did not violate the 
new statute banning “electronic game promotions.” 
In a separate matter heard in June 2009, Wake 
County Superior Court Judge Paul Ridgeway ruled 

The gambling industry 
simply renamed their 
video poker machines 
“sweepstakes machines.”



Family North Carolina3

in the Sandhill Amusements case that the sweep-
stakes machines at issue were not “server-based 
electronic game promotions,” and restrained the 
State from taking any enforcement action against 
the plaintiffs’ machines.16  

The 2010 Ban
The defeats in the Superior Court cases of Hest 

Technologies and Sandhill Amusements prompted 
legislators last year to enact the new statute ban-
ning Video Sweepstakes. The new statute makes it a 
misdemeanor “for any person to operate . . . an elec-
tronic machine or device to . . . [c]onduct a sweepstakes 
through the use of an entertaining display.” The term 
“entertaining display” is defined as “visual informa-
tion, capable of being seen by a sweepstakes entrant, 
that takes the form of actual game play, or simu-
lated game play,” and the statute provides several 
examples of such games “by way of illustration and 
not exclusion.”17  

Nine examples of “entertaining displays” are found 
in subparts (a)-(i) of the definition. Eight of the 
examples are traditional gambling games, including 
video poker, video bingo, video craps, keno, lotto, 
eight liner, Pot-of-Gold, and “video games based 
on or involving the random or chance matching of 
different pictures, words, numbers, or symbols not 
dependent on the skill or dexterity of the player.” 
The ninth example, found in subpart (i), is a “catch 
all” definition, and defines “entertaining displays” to 
include “any other video game not dependent on skill 
or dexterity that is played while revealing a prize as the 
result of an entry into a sweepstakes.” 

Recent Court Decisions
Even before the 2010 ban went into effect, gam-

bling industry manufacturers were already claiming 
that they had packages available for sweepstakes ma-
chine operators that would avoid the new statutory 
ban.18 The gambling industry was also vigorously 
fighting the new Video Sweepstakes statute through 
both the Sandhill Amusements and Hest Technologies 
cases, by alleging that the new law violates the right 

to free speech guaranteed under the First Amend-
ment of the U.S. Constitution and the parallel provi-
sion of the North Carolina Constitution. 

On November 29, 2010, Judge Ridgeway in the 
Sandhill Amusements case19 surprised the gambling 
industry by issuing an order that found no constitu-
tional defects in the new law and that dissolved the 
court’s injunction that had allowed the plaintiffs to 
continue operating their sweepstakes machines. A 
day later, Judge Craig in the Hest Technologies20 case 
ruled that the new statute was constitutional and 
serves as a permissible exercise of the State’s police 
powers to regulate gambling, except with respect to 
the “catch-all” definition of the phrase “entertaining 
display” found in N.C. GEN. STAT. 14-306.4(a)
(3)(i). Judge Craig’s order stated that the “catch-all” 
provision as applied to such games was overly broad 
and constituted a prior restraint of speech. The 
Hest Technologies order did say, however, that law 
enforcement officials were free to take enforcement 
actions against all eight categories of traditional 
gambling games listed in subparts (a) – (h) of the 
“entertaining display” definition. 

In a December 2010 Advisory Letter, the North 
Carolina Attorney General’s Office told law en-
forcement agencies that they were free to enforce 
all of the provisions of N.C. GEN. STAT. 14-306.4, 
other than with respect to the “catch-all” video 
games described in subpart (i) of the “entertaining 
display” definition that Judge Craig found uncon-
stitutional. The letter said that law enforcement 
agencies should not attempt to enforce N.C. GEN. 
STAT. 14-306.4(a)(3)(i) until the appellate courts 
of North Carolina resolved the conflict between the 
Hest Technologies and the Sandhill Amusements or-
ders concerning the constitutionality of that subpart 
of the new law. 

The letter also noted that the Attorney Gen-
eral had appealed Judge Craig’s order in the Hest 
Technologies case relating to the unconstitutionality 
of the “catch-all” video games provision. On January 
11, 2011, the North Carolina Court of Appeals 
denied the Attorney General’s request for a stay of 
that portion of Judge Craig’s decision. So for the 
time being, Judge Craig’s order remains in effect, 
and law enforcement agencies in North Carolina 
may not enforce the “catch all” games provision 
found in N.C. GEN. STAT. 14-306.4(a)(3)(i). 

As one might expect from past experience, Video 
Sweepstakes operators are now sidestepping the 
current rules for enforcement by simply changing 
the names and software for their Video Sweep-
stakes games.21 And that’s why, despite the 2010 
ban on Video Sweepstakes, these games of chance 
are still a booming business in North Carolina. 

Breaking the Cycle
No matter what Bill Murray’s character did to 

change the events he experienced on Groundhog 
Day, the next day he was doomed to keep repeating 
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the previous day. The movie provides no explanation 
for how, at the end of the film, Murray’s character 
finally is able to live a new day. North Carolina’s 
Video Sweepstakes story parallels “Groundhog 
Day” again in that respect, because it provides no 
easy explanation for how the State can end the 
cycle and free itself from this form of gambling. 
Nevertheless, like the film, North Carolina’s Video 
Sweepstakes story provides some clues as to how 
the cycle might finally be broken.

First, it is important to remember that the appel-
late courts in North Carolina have not yet directly ad-
dressed the question of whether Video Sweepstakes 
and sweepstakes machines are legal “sweepstakes.” 
When appellate courts in other states have addressed 
the legality of Video Sweepstakes, they have consis-
tently ruled that Video Sweepstakes games are NOT 
legal sweepstakes but illegal games of chance.22  The 
Supreme Courts of both Alabama23 and South Caro-
lina24  have held Video Sweepstakes to be illegal, and 
these courts based their rulings on traditional, long 
existing, gambling and lottery laws, rather than on 
special statutes aimed at Video Sweepstakes. 

Second, it should be noted that the North Caro-
lina Court of Appeals in American Treasures, Inc. 
v. State25 has already addressed a situation where a 
phone card company was selling phone cards that 
each contained a game piece with a scratch off area 
that revealed whether the customer had won a prize. 
The American Treasures court found that where pre-
paid telephone cards can be considered to be a genuine 
product and the associated sweepstakes can be considered 
a valid promotional tool designed to increase the sale 
of the product, the game at issue will not be deemed 
to violate North Carolina’s lottery laws. The court 
noted, however, that certain promotions and devices 
would be illegal if they were a “mere subterfuge to 
engage in an illegal lottery scheme, whereby consider-
ation is paid merely to engage in a game of chance.” The 
American Treasures court also agreed with the State 
that there are situations where games of chance 
would be illegal when “it is clear that the product 
being ‘sold’ is merely ancillary and incidental to the ac-
companying game of chance.”26  

As things stand today in North Carolina, two 
Superior Court judges that in the past have con-
sistently ruled in favor of the gambling lobby, have 
now ruled that the 2010 ban on Video Sweepstakes 
is (at least for the most part) constitutional.27 On 
appeal of the Hest Technologies case, it is reasonable 
to believe that a properly briefed Court of Appeals 
would try to rule in favor of the State, especially 
if the court takes into account the clear intention 
of the legislature with respect to the ban. It is also 
reasonable to believe that the State Court of Ap-
peals might also rule in a manner consistent with 
the appellate courts of several other states and with 
its own reasoning in American Treasure, by holding 
that Video Sweepstakes are illegal under the State’s 
gambling and lottery laws because the game of 

chance (and not the phone card or internet time) is 
the item truly being purchased.28 

In this year’s session, the General Assembly 
could simply wait for the matter of Video Sweep-
stakes to be played out in the North Carolina 
appellate courts before it makes another legislative 
move, or it could take a cue from the recent Supe-
rior Court rulings, and simply tweak the “catch all” 
definition of “entertaining display” that Judge Craig 
has found unconstitutional. 

Any new legislation could simply delete the 
“catch all” definition found at N.C. GEN. STAT. § 
14-306.4(a)(3)(i), and replace it with the following 
two new subparts that might better clarify a defini-
tion of “entertaining display:”

“i. Any other video game not dependent on 
skill or dexterity that is a mere subterfuge to 
engage in an illegal lottery scheme, whereby 
consideration is paid merely to engage in a 
game of chance. 

j. Any other video game not dependent on skill 
or dexterity that is offered in connection with 
the sale of a product or service if the product 
or service being promoted is only ancillary and 
incidental to the accompanying game of chance.”

An amendment to N.C. GEN. STAT. § 14-
306.4(a)(3) in this manner would remove the 
objectionable language found in the 2010 ban and 
replace it with language describing games that 
the State Court of Appeals has said would violate 
the gambling and lottery laws. The proposed new 
language would also be consistent with the hold-
ings of appellate courts in other states that have 
found Video Sweepstakes to be illegal. The movie 
was unclear as to how many repeats of Groundhog 
Day it took for Bill Murray’s character to break 
free into a new day.  The film actually shows him 
reliving 34 such days, but many more are implied, 
and some movie reviewers estimate that at least 
ten years passed. Whether North Carolina ever 
breaks out of its “Groundhog Day” experience with 
Video Sweepstakes remains to be seen, but perhaps 
this year’s events in the Court of Appeals and the 
General Assembly will tell us. Keep watching—this 
movie’s got to end sometime. v
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